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UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


COALITION FOR EDUCATION IN DISTRICT ONE, 
et al. 


Plaintiffs-Appellees, 


-aqainst- 


TUE BOARD OF ELECTIONS OF THE CITY OF 
NEW YORK, et al., 

Defendants-Appellants 

On Appeal from the United States 
District Court for the Southern 
District of New York. 
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APPELLANTS' BRIE F 
Sta tement 

This is an appeal from an order of the District 
Court, Southern District (STEWART, J.,) from an applica¬ 
tion for a preliminary injunction dated January 11, 1974 
and subsequent orders dated Fetmary 1,and March 4 , 1974, which 
declared (1) as invalid the May 1, 1973 election in Com¬ 
munity School District One, (2) The positions on the 
School board be vacated and (3) that a special election 
be held within the District and (4) the procedures to be 
followed upon said election. 

Issues Presented 

1. Was the election in Community School District 
One, held on May 1, 1973, effectively discriminatory against 

Puerto Ricans, Blav-k and Chinese voters and 

2. V7as the degree of proof adduced upon the hear — 
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ing for a preliminary injunction sufficient to warrant 
the drastic relief granted by the District Court. 

Facts 

The action herein, having originally reached 
the hearing stage on a motion for a preliminary in¬ 
junction, challenged the legality of the Community 
School Board election held in Community School District 
One, Manhattan, on May'l, 1973. Pursuant to New York 
Education Law § 2590-c, elections were held in each of 
the thirty-two community school districts within the 
City of New York on May 1, 1973. Every regularly reg¬ 
istered voter residing in a community school district 
and every parent of a child attending any school unoer 
the jurisdiction of the community board of such district 
who is a citizen of the state, a resident of the City 
of New York for at least ninety days and at least twenty- 
one years of age is eligible to vote at the election for 
the members of such community school board.^ 

District One is located on the Lower East Side 
of Manhattan. It is an area of varied and diverse ethnic 
groups. Census figures indicate that between 55 and 60% 
of the residents of District One are white. Approximately 

r^; New York sTate Education Law § 2590-c. 3. 


V 


41.4% of the residents of District One are Puerto Rican 


and Black. 

The itaiority of the resident population of the 
District is therefore white. The public school popula¬ 
tion in District One is over 90% Puerto Rican, black, and 
Oriental. Community School District One has experienced 
a great deal of racial and ethnic tension and hostility 
in regard to the administration of its public schools, 
which has been widely publicized in both the press and 
the media. The controversy has centered around the Com¬ 
munity Superintendent, Mr. Luis Fuentes (T. 382-396) 

In preparation for the May 1st school board 
elections the defendant New York City Board of Elections 
/instituted unprecedented procedures to guarantee the reg¬ 
istration of minority voters. Additionally, materials 
for the election itself were prepared in several languages 
in order to reflect the ethnic composition of the District 
Soanish speaking as well as Chinese interpreters were pro¬ 
vided on election day. (A. 167) (T. 490, 500, 508) 


^ Numbers in parentheses preceded by the letter A refer to 

pages of the Appendix. „ « 

Numbers in oarentheses preceded by the letter T 
pages of the transcript which is not part of the Appendix. 
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The rate of pre-election registration, in¬ 
cluding parent registration, was high in District One 
and the proportion of voter turnout was more than twice 
the city-\ 7 ide average and was the second highest of all 
thirty-two community school districts within the City 
of New York. Additionally, and in part due to the ex¬ 
tensive efforts employed to educate and inform the 
voters of the District instituted by various community 
organizations and the defendants Board of Elections 
and Board of Education, the percentage of invalid bal¬ 
lots^ cast was lower than the average for the borough of 
Manhattan (A. 269 ) and slightly Mgher than the city-wide 
average.^ 

The results of the election in Community School 
District One were made public in early May, 1973. Six 
members of the faction commonly identified as being op¬ 
posed to Mr. Puentes' continuance as Community Superintendent 
(5 whites and 1 black) and three members of the faction com¬ 
monly identified as suppo ters of Mr. Fuentes (2 Hispanics 

5"^ Ari invalid ballot is defined in § 2590-c.6(12) of the 
New York State Education Lav; as a ballot that "does not 
clearly show which candidate the voter prefers to all 
others or if it contains the signature of the voter... 

4. This is a District which has a significant population 
that can neither read nor write English and the relatively 
low percentage of invalid ballots is therefore even more 
significant. 
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and 1 black) were elected to nenbership on the school board. 
This newly elected school board took offioe on July 1, 1973, 
Plaintiffs, claiming to represent a coalition of 




community residents, parents, defeated candidates and the 
three members of tlic elected board identified with plaintiffs* 
political persuasion^ comm.enccd tliis action on or about 
October 1, 1973 by service of a summons and complaint alleging 
that numerous actions and omissions of the defendants resulted 
in the election being held in a racially discriminatory manner. 
Plaintiffs sought a judgr>ont declaring the May 1 election 
invalid and ordering a new school board election in District 
One, At the conclusion of an extensive evidentiary hearing 
on plaintiffs' motion for a preliminary injunction the parties 
stipulated that the hearing should constitute a full hear¬ 
ing on the m.crits of the plaintiffs' claim as to the election. 


Mr, ra?ntci was appointed Cotrmunity Superintendent on 
July 19, 1972 by a vote of the comm.unity school board then 
in office, see Matter of DiMaur o 12 Ed. Dept, Rep, 284 (1973), 
It should be notec. that ”[Lly July of 1972, only four of 
the [nine] persons originally elected [in the 1970 school 
board elections) still held office. The other five members 
served by appointm.ont of the Board as it existed from tim.e 
to time," Roher v. Dinkins 32 MY 2d 180, 184 (1973), See 
also Mercado v, Scribner 38 AD 2d 444 (1972) affd, 30 NY 
2d 87l, 'xlio originally”elected nine man school board had 
appointed a different superintendent (Carl Erdberg)^ see 
V aldivicso v. Community School Board of District Cne , 67 Misc, 
73“r0iy7~ (lt> VO) , See, gencrally7 T, 5iJ3-5b8 , aJ 80-loi (Exhibits 
"A" through "E" appear at A,81-101, Exhibits "F" through 
"K" were inadvertently cmjr.itted from, the Appendix) , 




Georginna hoggard, 


Henry Ramos, and Lyle Brov:n 




ARGUin:i;T 


( 1 ) 

The record bclov; does not support the 
findings by the District Court tl'.at the procedures 
eirployed on May 1, in District One, resulted in 
an election in v;hich minority voters' rights v;cre 
impaired to a substantial degree. 

An analysis of the decision of the Court 
below indicates that a racially discriminatory impact 
resulted from essentially two types of conduct: 

(a) That which was a departure from 
statutes or established administrative procedure 
and had a discriminatory impact on minority voters 
and 

(b) Conduct which was not on its face 

illegal or irregular, but which had a discriminatory 
impact on minority voters, and which was not explained 
or justified by the defendants. In addition, there 
were incidents of intentional racial discrimination by 
emiployees or agents of the defendants, (A 168 ) 

(a) 

The decision belo\/ concludes that several 
polling places serving predominantly minority voters 



opened substantially later than 6 A.M, This was 
caused by the late arrival either of tlic voting r.aterials, 
including ballots or ballot boxes or of the full cornplirr.cnt 
of inspectors. (A169-170), The Court below concludes 
that this irregularity had a discriminatory inpact 
upon ninority voters. Said conclusion is clearly 
erroneous, Testinony adduced at the hearing indicates 
that there v;crc over 3,550,000 people eligible to vote 
in the 32 connunity school board districts on May 1, 

1973 in the City of Hew York, (T,658-9), And that 
in an operation of such magnitude late arrival of 
materials and absence of inspectors is inevitable. 

In fact, tliese are problems that are prevalent in every 

election held in the City of Hew York as well as 

I 

elsewhere; (T,617-618, 653), 

With regard to District One the Court supports 
this finding by pointing to P. S. 61 and P, S. 160 as 
polling places servicing predominately minority voters 
having opened bet\.'cen an hour and a half to two hours 
late due to delay in arrival of materials. The 
Court has failed to point to the late opening of polling 


sights in predorr.inately white election districts, i.e, 
P.S. 63* (T, 487) P.S. 134* {T,529). These factors 
indicate that late opening of polling places equally 
affected areas servicing white as well as non-white 
voters and can in no way be dcer.cd to have had a racially 
discriminatory impact upon any particular group of 
voters. 

The decision belo^/ indicates that the most 
serious denial of the right to vete occurred at JUS 
71 and the Lrrmanuel Presbyterian Church, The Court 
concludes that at JUS 71 parent voter materials (buff- 
cards) did not arrive at all and therefore all 83 
registered parent voters (of whom 83% were Spanish 
or, Chinese surname) did not have the opportunity to 

i 

vote (A,.J.70) , The only testimony in this regard came 
from a witness who examined the parent buff-cards for 
JUS 71, after the election, and found that not one 
of the 83 cards was signed (T-113), No testimony has 

* P. S. 63 

38 ED 

39 ED 

40 ED 

4 8 ED 

P, S, 134 


0 - 20% 

Black 

& 

Puerto 

Rican 

20 - 40% 

Black 
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Puerto 

Rican 

0 - 20% 

Black 
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Puerto 

Rican 

20 - 40% 

Black 

& 

Puerto 

Rican 


12 ED 

13 ED 


0 - 20 % 
0 - 60% 


Dlac)c & Puerto Rican 
Blac}c & Puerto Rican 


9 


been r^oduced to indicate that even one person from 
among the 83 parent voters appeared, attempted to 
vote and v/as denied the opportunity to vote, 

trmanuel Presbyterian Church, a polling site 
servicing only one election district (30th E.D.) opened 
late. Although it was estimated that approximately 
twenty-five (T,330) voters appeared prior to the 
opening of this particular polling site and were told 
to return later in the'day, plaintiffs failed to produce 
any voter who v;as denied ti. ' right to vote because of 
such late opening. In fact, plaintiffs' sole w’itness 
who testified that he was not permitted to vote at 
Emanuel Church in the early hours of the day, returned 
later in the day and voted {T,475), 

Based upon the foregoing, the conclucicn reached 
by the Court belc«-; that delays in the opening of polls 
related almost exclusively to polls servicing minority 
voters (A,170-171) is clearly erroneous and the further 
conclusion that many of these voters v/ere denied the 
opportunity to vote is not supported by the evidence. 

The court below found that bi-lingual materials 
were not always readily available at the polls and the 


9 






10 


effect of the absence of such materials vas felt by 
those voters v/ho spoke, read or understood little or 
no English, 

The testimony shov/s that the following 
materials were prepared and distributed by the defendant 
Board of Elections, a) material describing how to 
vote prepared in Chinese, Spanish, Japanese, French, 
Italian and Yiddish {T-646) (A-277) b) posters in 

the several languages for each election district con¬ 
taining instructions on hov; the ballots were to be 
cast (T-649) and c) bi-lingual sample ballots (T 661-2), 


(A,281) 


In addition thereto every voter in District 


One, as well as throughout the City was sent a brochure, 
prepared by defendants, which am.ong other things told 
him the location of his polling place on election day 
and information on how to vote in both Spanish and English 
and a profile of the candidates in both Spanish and 
English (T-658-9)(A.275), 

The opinion below states that several parents 
of District One children were improperly instructed to 
vote for District Two candidates at a school which 


t 
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contained polls for both districts. The conclusion 
dravm from this vas that this v?db discriminatory and 
resulted in the disenfranchisement of these parents, 

(A,172) 

The problems faced by the defendant Board of 
Elections in regard to overlapping polling places is 
testified to in detail (T,678-9), by the director 
of the overall election. Those overlapping polling 
places were necessitated, not by any racial or ethnic 
consideration,but solely due to geographic problems. 

The record shows that this occurred in predominately 
v;hite election districts as well as in minority election 
districts e,g, P.S, 19 (A,249), 

Moreover, the only testimony in this regard 
was hearsay (T,226-230), the witness testified that 
the problem was cleared up by IIjOO A,M. (T,229) and 
there was no testimony that any of the voters did in 
fact cast their ballots for District Two Candidates, 

The use of computer pint outs in lieu of the 
regular buff cards were found to have a discriminatory 
effect on minority voters, (A,172-175), 



The Court should have taken judicial notice 
of the fact that a State primary election was being 
held almost concurrently with the I'chool board elections, 
and that the buff-cards v.’hich are used for all regularly 
registered voters, were being used in that primary 
election and were unavailable for the election to the 
community School boards. This fact was alluded to in 
the teBtim.ony (T-645) . Buff-cards for parent voters, 
who v.’cre not regularly registered voters, v;ere available 
because they were not required in the state primary 
election and were intended for the exclusive use in 
the May 1, School Board Elections, 

The major problem imposed by the use of 
computer print-outs as opposed to regular buff-cards 
was the question of indentification. The Court concluded 
this to be discriminatory even though the decision states 
that wherever indentificaticn was required it was required 
of all voters regardless of race or ethnicity (A, 173 ), 
Section 198 of the Election Law of the State 
of New York imposes the duty upon the inspectors of 
election to determine tlie identity of the veter# The 
method prescribed therein is by a comparison of the 
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voters signaturej at the tine he seuks to vote, v’ith 
a sarr.plc signature on the voters buff-card# It nust 
be renenbered that due to circumstances beyond the 

control of defendants the buff-cards were not available 
in this election and computer print—put sheets bearing 
the names and addresses of the voters were, in cases of 
regularly registered voters, used in their place, A 
diligent and conscientious inspector in an effort to 
carry out the mandate requiring identification of voters, 
v;ould require some proof that the person who presented 
himself at the polls to vote, is, in fact, the duly 
registered voter v^hose name and address appears in the 
print-out. There was no evidence pres -ited that 
identification was required of parent-voters, who did 
have the benefit of the buff card, VJhen identification 
v?as required by election inspectors it v/as required 
of regularly registered,voters, whose signature could 
not be compared due to the absence of his buff-card. 

In discussing the use of buff-cards (wherein 
the inspector need only compare^ the voters signature) 
as opposed to the use of computer print-outs the Court 
belov;-indicated that the use of buff-cards was a 
superior procedure, or at least did not lead to the 






alleged irregularities caused by the print-outs. (A . 172, 
185A) . The irregularities caused by the use of the print¬ 
outs, the Court concluded, had a racially discriminatory 
impact upon blacks, Puerto Picans and Chinese. This con¬ 
clusion appears to be illogical in view of the fact that 
a majority of those voting as parent-voters and thus getting 
the benefit of the buff cards were blacks, Puerto Ricans 
and Chinese, while a majority of the regularly registered 
voters (and using the print outs) were white. (A. 164-165). 
This factor would tend to have a greater negative impact 

on the white voters in the District than on the minority 

^ 6 
voters. 

The opinion below further concludes that 
"(i]n certain election districts in which the populace 
was predominantly white, certain persons whose names 
did not appear on the print-out but whose names were 
known to the inspector, were allowed to vote, and a 
notation to this effect was made on the opinion p. 22 
print-out." CV.174). 

Z One aspect of this phenomenon was 
recognized by the court below in footnote 26 
(A 174). 
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Appellants have searched the record and have 
been unable to find any evidence to support tliis finding 
of fact. 

Another significant irregularity that the Court 
below found to have had a racially discriminatory effect 
v;as the alleged inadequacy in the instruction and training 
of election inspectors and interpreters (A. 175). 

The District Court's finding that there v/ere 
no training sessions for inspectors is not supported by 
the evidence. 

The sole v;itncss to testify as to training 
of inspectors called by plaintiffs testified that she 

liad been an inspector at the polling site located in the 

I 

Emmanuel Presbyterian Church. S)ie testified that she 
had not received instructions to appear for the usual 
training sessions prior to the election (T-443) . She 
further testified that on the date of the election she 
appeared at tlie v/rong polling (T-430) . Cross examination 
further revealed that this inspector was clearly partisan 
toward the slate identified as supporting Luis Fuentes 
and favored by the plaintiff. Coalition. (T-433-4, 

4 38-4 40) . This v;as the credible testimony upon whten 
the District Court found that no training sessions were 
conducted for inspectors. 
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Additionally, defendants' witness testified 
that each inspector was called down to the Board of 
Elections for training and instructions (T. 715). 

The District Court, in its decision, attempts 
to strengthen its argument regarding training of 
inspectors by pointing to alleged contradictory instruc¬ 
tions sent to them by tlie Board of Elections. (A. 176). 

Prior to the election special instructions v/ere 
sent to each inspector who was to serve in the community 
school board election of May 1 (A. 273). An additional 
set of instructions was included in the )cit sent to 
each election district. These instructions included an 
inventory of supplier^ procedures to be followed before 
the opening of the polls, while the polls were open, and 
after the closing of the polls,as well as setting forth 
certain pertinent provisions of the State Election Law 
(A. 279). These two sets of instructions are in no way 
inconsistent but rather the instructions sent in the 
mail (A. 273) supplement the standard instructions provided 
in the kit (A. 279). 

In regard to the conduct and training of 
interpreters, it should be noted that the interpreters 
were hired by the District Superintendent (Mr. Luis Puentes, 



in District Ono) (T-654). The record is replete with 
evidence that the interpreters v.’ho v:ere selected were 
enoaqod in partisan activities on behalf of the slate 
supported by plaintiffs and were constantly electioneering 
for their cause. The aforementioned activities on i^ohalf 
of the interpreters were some of the major causes for 
confusion and delay on the day of the election, (t-600- 
602 , 632-633 , 635-636, 55-1-556, 529). 

Further testimony reveals that where the 
interpreters refrained from partisanship and electioneering 
their aid v.-as invaluable in assisting the non-I'.nglish 
sneaking voters in the exorcise of their franchise 
(T-490, 502, 506, 508, 519). 

(b) 

Conduct V7hich was not on its face illegal or 
irregular but which had a discriminatory impact on 
the voting rights of minority voters was the second 
broad category that the Court belov; found. 

The District Court concluded that the changes 
in election districts (E D ) and polling sites between 
the general elections in November, 1972 and the senool 
board elections on ’lay 1, 1973 were "wholesale changes 
*** in areas servicing predominantly minority voters 
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(7v-178) . Conversely, the Court found that the predo:ainantly 
v;hAtc election districts and nollinq sites remained unchanged 
except in one or t^.'o minor instances (A. 173-130). 

There v/ere seventy-two (72) ED's (A-249) and 

thirty-three (33) polling sites (A-249) v;ithin District 

One for the May 1, 1973 school board election. In order 

to better understand the actual changes that occurr'^'*, in 

the ED'S and polling places prior to the election in 

question the ED's may be viev’od in three categories, based 

vipon racial figures taken from t)ie United States Bureau of 

7 

the Census and the 'Jew York Board of Elections ^ 

■ I, ^jed^mi^nan tly whit e E D's - v;hich are 0-4 0'i black 

and Puerto Rican. 

( 

II. Predon inantly minority ED's - which are 00-100^: 
black and Puerto Rican. 

III. ’lixed ED's- which are 40-60% black and 
Puerto Rican and therefore uncertain as to which, if any, 
ethnic group is in the majority. 


7“I'he figures cTted Tor purposes of this aspect of appellants' 
argument are contained in (A.249). 
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The follov/ing predominantly white LD's were 


changed (A. 249) 


(1) 46 ED 

(2) 35B ED 

(3) 39 ED 

(4) 48 ED 

(5) 59 ED 

(6) 53B ED 

(7) 60 ED 

(8) 51 ED 


63 Assembly 

64 " 

63 " 

63 " 

63 " 

63 " 

6 3 " 

6 3 " 


District 

II 

II 


It 

N 

II 

II 


The follov.’ing predominantly minority KD's 


were changed (A. 249) 


(1) 21 ED 

63 

(2) 26 ED 

6 3 

(3) 54 ED 

6 3 

(4) 55 ED 

63 

(5) 31 ED 

6 3 

(6) 32 ED 

63 

(7) 56 ED 

63 

,'(8) 27 ED 

63 

(9) 28 ED 

63 

(10) 15 ED 

63 

(11) 50 ED 

6 3 

(12) 23 ED 

63 

(13) 24 ED 

63 

The 

following mixed ED' 

(A. 249) 



Assembly 

tl 

If 

II 

M 

II 

•I 

II 

•I 

II 

II 

n 


District 

II 

II 

It 

II 

II 

•I 

II 

H 

N 

II 

It 


N 


n 


s were changed 


(1) 

15B 

ED 

(2) 

13B 

ED 

(3) 

36 

ED 

(4) 

58 

ED 

(5) 

34 

ED 

(6) 

18 

ED 

(7) 

52 

ED 

(8) 

14 

ED 

(9) 

57 

ED 


62 Assembly 
62 " 

63 " 

63 " 

63 " 

6 3 •' 

63 " 

63 " 

63 '• 


District 

M 

•I 

M 

II 

M 

M 

n 

N 
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These fifjurcs dononstrate that the District 
Court's findings as to "v/holesale changes" in TD's 
servicing predoiainantly ninority voters v:as clearly 
unsupported. Changes in ED' s V7ere nado througliout 
District One, in all racial areas. The fact tliat a 
somewhat largfer number of predominantly minority ED's 
were effected is consistent v:ith the socio-economic 
and historical difference in population shifts boti.’oc;n 
both groups. Election districts are determined by 
population (T. 109-111) . A significant shift .in 
population v;ill cause a resulting change in the ED's 
within that geographic area. The middle income, 
predominantly white residents have historically been loss 
transient within a geographical area than the lov/er income, 
predominantly Puerto Rican residents. This fact has even 
been borne out by plaintiffs ov/n expert witness (T. 109-111) . 

Additionally, appellants have demonstrated tliat 
Stat e- v.'ide reapportionment required changes in the linos 
of various assembly districts v.'hich in turn required changes 
in the lines of election districts contained therein (T-142). 

The following is a similar racial brcakdoi.’n in 
regard to changes of polling sites which occurred in District 


One, as a result of the corresponding changes in 
ED'S (A.249)1 

Changes of polling sites in predominantly White ED' 


1) 

4 8 ED 

63 Assembly 

District 

2) 

60 ED 

63 

Assembly 

District 

3) 

51 ED 

63 

Assembly 

District 


Changes of polling sites in predominantly 
black and Puerto Rican ED'St 


1) 

21 

ED 

63 

Assembly 

District 

2) 

55 

ED 

63 

ft 

II 

3) 

56 

ED 

63 

ft 

N 

4) 

28 

ED 

63 

M 

II 

5) 

15 

ED 

63 

N 

II 

6) 

50 

ED 

63 

N 

fl 

7) 

23 

ED 

63 

If 

fl 

8) 

24 

ED 

63 

11 

fl 



Changes 

of polling sites 

mixed ED'si 

1) 

36 

ED 

63 

Assembly 

District 

2) 

58 

ED 

63 

t1 

fl 

3) 

57 

ED 

63 

fl 

fl 

4) 

18 

ED 

63 

fl 

ft 


Again, these changes occurred throughout 
District One and effected all racial groups. These 
changes in polling sites were proportionately consistent 
with the changes in EDs, 

The testimony revealed that the Board of Elections 



notified every voter in District One of his ED and 
the location of his polling place (T C55-657, 658-C59), 

(A,271,275) and the court below recognized this effort 
(A,179), Despite this fact, the District Court concluded 
that voters were not effectively notified of these 
changes (A,186), The only reason given by the Court 
below for this conclusion was the fact that there v/as 
testimony that many voters did not receive such notification 
(A,179) The further conclusion that this had a dis¬ 
criminatory affect upon blacks, Chinese and Puerto 
Ricans is not supported by the record, and is based 
upon the earlier erroneous finding that changes in EDs 
and polling sites occurred almost exclusively in minority 
areas, (A, 186), 

A further examination of the record will 
reveal that the District Court's finding as to the 
location of polling sites and the alleged discriminatory 
impact of same was clearly erroneous. 

The Court below concluded! 

(i) that polling sites were placed in 
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six® large, predoninantly white roiddle-income housing 
projects, with no such corresponding placement in pre¬ 
dominantly black and Puerto Rican housing developments 
(A,181) and 

(ii) that this practice had a discriminatory 
impact upon black and Puerto Rican voters in District 
One, 

One need only refer to the first polling site 
listed in plaintiff's exhibit 4 (A.249) to discover 
that a polling site v/as located within the low income 
Baruch Houses at 294 Delancey Street (22 ED, 63 AD, 
60-100% black and Puerto Rican), Moreover, there 
v/as a polling site at 170 Ave, C (33ED, 63AD, 0-60% 
black and Puerto Rican) and in a Settlement House, 

. located at 283 Rivington Street, within a low income 
housing developmicnt (21ED, 63AD, 60—100% black and 
Puerto Rican). 

It is also important to note in this regard 
that with the exception of the buildings located at 




® (A,181) 455 r.D.R. Drive, 

475 FDR Drive, 504 Grand St, 

383 Grand Street, 77 Colum.bia St,, 175 E, 4th St, 


ft 
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383 Grand Street and 77 Columbia Street, each polling 
site located within a predominantly white, middle 
income building serviced more than one ED, Conversely, 
each polling site located within the predominantly 
black and Puerto Rican housing developments serviced 
■only one ED, v/hich would naturally have lead to less 

t 

confusion and crowding, 

• There was absolutely no showing in the record 
tliat the location of these particular polling sites had 
a racially discriminatory impact. On the contrary, 
testimiony given by plaintiffs own expert vjitness 
suggested that this was not racially discriminatory 
(T,76-79), 

/ The District Court supports its finding that 

the location 6f polling sites had a racially discriminatory 
impact by pointing to the fact that the percentage 
turnout in election districts located in the six pre¬ 
dominantly white buildings was 54,90%, well above the 
District average of 22,45%^A,181), This legal con¬ 
clusion is erroneous for at least three reasons: 

!• It does not take into account the fact 
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that historically, r.iddle incone whites vote in greater 
numbers than lov/ income blacks and Puez'to Ricans § 

2, It does not compare these percentages 

with those of other school districts nor docs it compare 
them with the percentage turnout of v.’hites in polling 
sites located v/ithin the public schools of District One. 

3, Host importantly, it -gnores the results 
of plaintiffs’ ov;n study conducted before and after 
the 1972 general election that 64 or 65% of the whites 
voted in 1972 throughout District One, as compared 

to 33% of the Puerto Ricans. (T.40-41) This figure 
would in fact indicate that the 54,90% turnout in the 
six polling p] 'ces in micstions was lov/er than the 
dintict-v 7 ide percentage for whites in 1972. 

' The District Court's conclusion of law 

that "the disproportionately high turnout at these 
polling sites leads us to conclude that this practice 
had a racially discriminatory impact" (A,186) is not 
only clearly erroneous but is contrary to the evidence 
presented. 

In -s decision below the Court states that 
the total impact of the scattered and isolated incidents 
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of intentional racial discrir.ination was not substantial 
(A 187), As to this practice, Appellants v.’ould only 
reiterate their complete and total repugnance to any 
such actions on the part of their employees or agents, 
if they did in fact occur. 

Appellants would li)ifc to comment upon the 
Court's finding that "certain inspectors instructed 
Puerto Rican and Chinese voters to miarli their ballots 
so as to render them, invalid," (A.lSl), 

Appellants have searched the record and have 
found no evidence to support tliis conclusion. There 
were two witnesses called by the plaintiffs' who 
testified to this alleged irregularity. 

The first testified that the intorr-retcr at 
the polling site told her to put check marks next 
to each of her nine choices (T, >177-8), On cross 
examination this sam.e witness testified that she had 
received instructions on hov; to cast her ballot (T,478) 
Furthermore, there was credible testim.ony that all 
ballots which in any way indicated their preference 
were counted (T, 577), and that the Board of Elections 
"bent over backwards" to accept ballots as valid when 
doing the count, (T, 127) 
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The second wi'incss testified that an 
inspector told her to sign the ballot on the back 
(T,480), There was credible testimony that only 
where there v/as a clear signature in such a fashion 
that one could not treat it as anything else on the 
front of the ballot v;as it treated as a signature 
and thus invalid (T.577). In fact, even yellow sam.ple 
ballots where erroneously used were counted (T,575), 

The record also contains some ver^^ revealing 
statistics regarding invalid ballots* Throughout 
this case plaintiffs have attempted to create the 
impression that there was m.ass confusion on election 
day, voters were being misinfcrr.ed, inspectors were 
causing voters to cast their ballots in such a manner 
as to render them invalid, minority voters were not 
being assisted and their votes not counted, and that 
hundreds of voters were being disinfranchised. 

Statistics relating to the Community School 
Board Elections held on May 1, 1973 reveal the following* 
(A. 269) 



District 

one 

Borough 
of Manhattan 

City 

of New York 

Registered Voters 

^8,923 

izrpm - 

3,5^6,443 

Total Vote 

13,230 

63,349 

370,204 

* of Registration 

*22.45 

8.29 

10.38 

Valid Vote 

12,579 

60,132 

356,629 

% of Total 

* 95.08 

94.92 

96.33 

Invalid Vote 

622 

3,165 

13,358 

% of Total 

*4.70 

5.00 

3.61 
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Appellants contend that these figures refute 
the Court's finding that the May 1, 1973 school board 
election in District One was held in such a manner 
as to have had a racially discriminatory impact on 
blacks, Puerto Ricans and Chinese, 

The fact that the percentage of voter turnout 
was more than twice the city-wide average and almost 
three times the borough-wide average would indicate 
that a great proportion^of the residents of District 
One were able to exercise their right to vote. Of 
course, Appellants are mindful of the fact that this 
statistic does not indicate the racial coif.position 
of those who actually voted on May 1, 1973, It is 
offered however ror the purpose of demonstratin.j the 
success on the part of defendants in their efforts to 
enfranchise as many residents of District One as possible. 
The record belov; demonstrates that these efforts were 
geared primarily toward minority parents of public school 
children (A,167), 

The figures relating to valid and ii^valid 
ballots also refute the finding by the District Court 
that the May 1 election was held in a racially dis¬ 
criminatory manner. 


f 
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of 

The fact that the percentage/j.nvalid ballots 
was lower than the borough-wide average and slighter 
higher than the city-wide average would indicate that 
there were no greater problems in District One in regard 
.to the electorate's understanding of the ballot and the 
manner of casting same than in any other community 
school district within the City of Hew York. For 
examplef the percentage of invalid ballots cast in 
District 4 ^ was much greater (7,82%) than in District 
One, (T,580), (A,269), This was likewise true with 
District 5, which encompasses the predominantly black 
and Hispanic cormunity of Harlem and which had an 
invalid nercentage of 6,28 (T,580) (A,269)^® 


^ District 4 encompasses the upper west side of 
Manhattan is predominantly white,and is considered a 
politically sophisticated area, 

^^See also Plaintiffs' exhibit 5 (A,231) v/hich contains 
statistics on invalid ballots and which indicates only one 
LD (3rd ED) having a significantly large percentage of 
invalid ballots. It is interesting to note that the 3rd 
ED is a predom.inantly white ED having 20-40% black and 
Puerto Rican (A, 249) 
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( 2 ) 

Assuminq arquendo that the rocoird below indicates 
that there v/ere some instances of racial discrin\ination, 
the degree of proof adduced v/as not sufficient to support 
the drastic relief of the setting aside of a completed 
election. 

The setting aside of an election is an extraordinary 
remedy which tlie Court should grant only under the most 
extraordinary circumstances. Smith v. Paris 257 r. Supp. 901, 
905 (IJ.D. Ala. f 1966) . 

The testimony, at the most, indicates that the 
election in District One, like any election, contained 
certain irregularities. 

More irregularities in any election are not subject 
to the scrutiny of the Federal Certs. Powell v. Powers 4 36 
F. 2d 84 (2nd Cir., 1970); Pettingill v. Putnam Co. R-l 
School District, 472 F. 2d 121 (8th Cir., 1973). 

In Powell V, Pov/er, this Court stated in part 
as follows: 


"*** the due process clause and 
article I, section 2 offer no guarantee 
against errors in the adrainistration of 
an election, New York Election Law ysil4u, 
330(2) provide a method for correcting 
such errors as are made, and the plaintiffs 
do not contest tl:e fairness and adequacy 
of t)iat remedy. And while article 1, 
section 2 may outlaw purposeful tamj^ering 
by state officials with the conduct of 
a primary election for a Congressional scat. 
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United States v. Classic, 31e U.S. 299, 

G1 S. Ct. 1031, S5 L.Ud. 1308 (1941), 
we ca nnot believe that the ftranors of 
bur cons titu1 1 or . v/ere so nyncrscnsitive 
oruinary iiunon iirailici es ns to lay 
dov.-n an "uiT r c a 1 is tic renuirer.<^nt tnat 
eloctiojis 1)0 I'ree o;: any error . " (cnpbasis 

added) ~— 

State laws nrovide ample remedies for the 
correction of irregularities in an election. 

Tlic Federal Courts will only intercede upon 
a clear and unequivocal demonstration of racial dis¬ 
crimination. Gremillion v. Uinando, 325 F. Supp. 

375 (L.D. La., 1971); Gray v. Kain, 309 F. Supp. 201, 

215 (N.l). Ala., 1968). 

Since it has been sho'.Jn tliat the irregularities 
complained of occurred generally throughout the district, in 
White areas as well as Puerto Rican, blaclc and Chinese 
areas and as well as in all tlie scliool districts in the 
city, these irregularities could not be said to be 
discriminatory. 

Even showing some evidence of racial discrimination 
it was insufficient to annul a completed election. 

One of the earlier cases in this area, and 
still the accepted standard is Bell v. Southwell, 376 F. 2d 
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659 (5th Cir., 1967). In hell the Court stated; 


"Drastic, if not staggering, as is 
the Federal voiding of a State election, 
and therefore a forra of relief to bo 
guardedly exorcised, this Court in Hammer 
V, Campbell, 5 Cir., 1966, 353 F. 2d 215, 
-cert, denied, 1966, 335 U.S. 851, 87 S. 

Ct. 65, 17 L.Ed. 2d 79, expressly 
recognized the existence of this power. 

Of course as that oninion onnhasizes, not 
every uiicons ti tut i onal ra ci al di s crirMnation 
ne cessarily nerr.ius or rec ^ uires a retro- 
spGCt ive voiciitin ot' the ejGCcion (unphasis 


sped 

aadel 


The Court further indicated that in order to 
set aside a completed election there must be a showing 
of "gross, unsophisticated, significant and obvious 
racial discrimination" See also: Perkins v. f-!attncv/s ^ 

301 F. Supp. 565 (S.D. Miss., 1969), reversed and remanded 
400 U.S. 379 (1971); 336 F. Supp. 6 (1971) Hamer v. Canpbcll,^ 

I 

358 F. 2d 215 (5th Cir., 1966), cert den. 385 U.S. 851; 
Hubbard V. Ammernan, 465 F. 2d 1169 (5th Cir., 1972); Hammer 
V. 410 F. 2d 152 (5th Cir., 1969) cert den. 396 U.S. 

942, 1969. 

In Bell, supra, the situation was one where 
clear, unequivocal discrimination was demonstrated in 
that (1) voting lists for the election were segregated 
on the basis of race, (2) voting booths were segregated 
according to race; one booth being for white males. 


1 


/ 
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another for white fonales and a thirdfor .><agroos, (3) a 
nuniber of qualified Negro voters were denied their right 
to cast their ballots in the bootli designated for \/hite 
wonen, (4) election officials barred representatives of 
the ‘'•eqro candidate fron viewing the voting, while 

another Negro v/as physically struck by an election ^ 

* 

official, etc. 

In the May 1, 1973 election in District One 
there was a total failure to show "gross, spectacular, 
and wholly indefensible discrinination" and, tlie 
decision belov; so states (A. 188) . Absent such showing 
the Court should not have voided tlie election. 

Instead of the accepted standard sot forth in 

I 

Bell, the Court belo\/ has adopted the standard set forth 
in the recent en banc Fifth Circuit opinion. Toney v. 

White F 2d » 42 L.VJ, 2331 (72-3307, 

Decenljer 3, 1973) which requires only a sho\/ing of 
racial discrinination of such a substantial nature as 
possibly to have affected the outcome of the election. 

The District Court's reliance on such a standard to 
set aside a completed election is misplaced. Firstly, 
tl»cro was no clear shovjing in the record that the 
alleged discrinination affected the outcome of the 
election and secondly, Toney involved only pre-election 
discriminatory procedures, not instances of discrimination 
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occurring on election day as was the case in hell, sunra. 

In the opinion bolotv- (A. 189) the Court declares 
that "in this case plaintiffs pre-election diligence is 
unassailable." Appellants subnit this is not supported 
by the record. v;hat pla..ntiffs sought prior to the election 
was a bilingual registration period, the use of bilingual 
nominating petitions and the use,of bilingual ballots and 
materials on election day, as v/ell as the availcibility of 
Spanish and Chinese interpreters. The record below indicates 
that tliese measures v/ere successfully met by the defendants. 
None of those elements were found to be the cause of any 
substantial discrimination. With the exception of a challenge 
by another group to the use of the computer printouts in lieu 
of buff cards, the facts regarding changes in district lines 
Ls well as the locations of polling places were all knovni to 
'plaintiffs for a significant time prccodiri uho .^i^ction, 
yet no efforts on tnoir part were made to challenge this 
prior to the election. As to these element plaintiffs 
totally failed to exercise any pre-election diligence. 

Regarding those elements Wiere pre-election 
diligence was said to have occurred, the Court, in its 
opinion belo\^, commenced the efforts of defendants 
in successfully meeting these requirements (A. 167). 

The court below did find that the exact type 
of assistance to be given by the interpreters at the polls 



v;an unclear and somewhat confused. This confusion was 

11 

understandable in vie\/ of the fact that the Lopez Order 
proviciod only that at least one person who v;as bilingual 
in English and Spanisli or English and Chinese act as an 
interpreter at each school polling site v/here there 
were, respectively, more than 5% Puerto Rican or more than 
5% Chinese students enrolled. 


In Torres v. Sachs, 73 Civ 3021, an action 
coznnenced in Septei.iber, 1073, some four months after 
the May 1 school board election and pertaining to the 
upcoming general elections, the provisions for interpreters' 
assistance at the polls was clarified and spelled out in 
greater detail than in the Looez Order; 

/ 

' "Said translators [Spanish and 

English spealcing nersons] shall be 
permitted to approacli Snanisli speaking 
voters for the purpose of offering 
assistance and shall be permitted to 
go behind the guard-rails for purnoses 
of providing assistance." (A, 158; 


The above cited provision was absent from the Lopez Order 
and thereby contributed to the confusion regarding the 
type of assistance to be provided by the interpreters in 
the May 1 school board election. 
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Conclusion 

The decision of the District Court should be 
reversed; the Connunity School Board elected on nay 1, 
1973, be reinstated and the order directing the holding 
of a new election in District One should be vacated. 

March 10, 1972 

Respectfully submitted. 
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